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the remedial amendment period ends 
with the latest of: 

(i) In the case of a plan maintained 
by one employer, the time prescribed 
by law, including extensions, for filing 
the income tax return (or partnership 
return of income) of the employer for 
the employer’s taxable year in which 
falls the latest of: 

(A) The date on which the remedial 
amendment period begins. 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, 

(ii) In the case of a plan maintained 
by one employer, the last day of the 
plan year within which falls the latest 
of: 

(A) The date on which the remedial 
amendment period begins, 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, 

(iii) In the case of a plan maintained 
by more than one employer, the last 
day of the tenth month following the 
last day of the plan year in which falls 
the latest of: 

(A) The date on which the remedial 
amendment period begins, 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date of which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, or 

(iv) December 31, 1976, but only in the 
case of a plan to which section 411 (re-
lating to minimum vesting standards) 
applies without regard to section 
411(e)(2), and only in the case of a re-
medial amendment period which began 
on or after September 2, 1974. 

(3) For purposes of paragraphs 
(d)(2)(i), (d)(2)(ii), and (d)(2)(iii) of this 
section, for any disqualifying provision 
described in paragraph (b)(2)(ii) of this 
section, the remedial amendment pe-
riod shall be deemed to have begun 
with the first day of the first plan year 
which begins after December 31, 1988. 

(4) For purposes of this paragraph 
(d)(2) of this section, a master or proto-

type plan shall not be considered to be 
a plan maintained by more than one 
employer, and whether or not a plan is 
maintained by more than one em-
ployer, shall be determined without re-
gard to section 414 (b) and (c) except 
that if a plan is maintained solely by 
an affiliated group of corporations 
(within the meaning of section 1504) 
which files a consolidated income tax 
return pursuant to section 1501 for a 
taxable year within which falls the lat-
est of the dates described in paragraph 
(d)(2)(i) of this section, such plan shall 
be deemed to be maintained by one em-
ployer. 

(e) Extensions of remedial amendment 
period—(1) Opinion letter request by spon-
soring organization of master or prototype 
plan. In the case of an employer who 
has adopted a master or prototype 
plan, a remedial amendment period 
that began on or after September 2, 
1974, shall not end prior to the later of: 

(i) June 30, 1977, or 
(ii) The last day of the month that is 

six months after the month in which: 
(A) The opinion letter with respect to 

the request of the sponsoring organiza-
tion is issued by the Internal Revenue 
Service, 

(B) Such request is withdrawn, or 
(C) Such request is otherwise dis-

posed of by the Internal Revenue Serv-
ice. The rules contained in this sub-
paragraph apply only if the sponsoring 
organization of such master or proto-
type plan has, after September 2, 1974, 
and on or before December 31, 1976, 
filed a request for an opinion letter 
with respect to the initial or con-
tinuing qualification of the plan (or a 
trust which is part of the plan). The 
provisions of this paragraph (e)(1) 
apply to a master or prototype plan 
adopted to replace another plan even 
though the remedial amendment period 
applicable to the replaced plan has ex-
pired at the time of adoption of the re-
placement plan. 

(2) Notification letter request by law 
firm sponsor of district-approved plan. In 
the case of an employer who has adopt-
ed a pattern plan, a remedial amend-
ment period that began on or after Sep-
tember 2, 1974, shall not end prior to 
the later of: 

(i) June 30, 1977, or 
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(ii) The last day of the month that is 
six months after the month in which: 

(A) The notification letter with re-
spect to the request of the sponsoring 
law firm is issued by the Internal Rev-
enue Service, 

(B) Such request is withdrawn, or 
(C) Such request is otherwise dis-

posed of by the Internal Revenue Serv-
ice. The rules contained in this sub-
paragraph shall apply only if the spon-
soring law firm of such pattern plan 
has, on or before December 31, 1976, 
filed a request for a notification letter 
with the Internal Revenue Service with 
respect to the initial or continuing 
qualification of the plan (or a trust 
which is part of the plan). The provi-
sions of this paragraph (e)(2) apply to a 
pattern plan adopted to replace an-
other plan even though the remedial 
amendment period applicable to the re-
placed plan has expired at the time of 
the adoption of the replacement plan. 

(3) Determination letter request by em-
ployer or plan administrator. If on or be-
fore the end of a remedial amendment 
period determined without regard to 
this paragraph (e), or in a case to 
which paragraph (e) (1) or (2) of this 
section applies, on or before the 90th 
day following the later of the dates de-
scribed in paragraph (e) (1) or (2) of this 
section, the employer or plan adminis-
trator files a request pursuant to 
§ 601.201(s) of this chapter (Statement 
of Procedural Rules) for a determina-
tion letter with respect to the initial 
or continuing qualification of the plan, 
or a trust which is part of such plan, 
such remedial amendment period shall 
be extended until the expiration of 91 
days after: 

(i) The date on which notice of the 
final determination with respect to 
such request for a determination letter 
is issued by the Internal Revenue Serv-
ice, such request is withdrawn, or such 
request is otherwise finally disposed of 
by the Internal Revenue Service, or 

(ii) If a petition is timely filed with 
the United States Tax Court for a de-
claratory judgment under section 7476 
with respect to the final determination 
(or the failure of the Internal Revenue 
Service to make a final determination) 
in response to such request, the date on 
which the decision of the United States 

Tax Court in such proceeding becomes 
final. 

(4) Transitional rule. In the case of a 
request for a determination letter de-
scribed in and filed within the time 
prescribed in paragraph (e)(3) of this 
section with respect to which a final 
determination is issued by the Internal 
Revenue Service on or before Sep-
tember 28, 1976 the remedial amend-
ment period described in paragraph (d) 
of this section shall not end prior to 
the expiration of 150 days beginning on 
the date of such final determination by 
the Internal Revenue Service. 

(5) Disqualifying provision prior to Sep-
tember 2, 1974. If the remedial amend-
ment period with respect to a disquali-
fying provision described in paragraph 
(b)(1) of this section began prior to Sep-
tember 2, 1974, and the provisions of 
paragraphs (e)(5)(i), (ii) and (iii) of this 
section are satisfied, the remedial 
amendment period described in para-
graph (d) shall not end prior to Decem-
ber 31, 1976. This subparagraph shall 
apply only if— 

(i) A request pursuant to § 601.201 of 
this chapter for a determination letter 
with respect to the initial or con-
tinuing qualification of the plan (or a 
trust which is part of the plan) was 
filed not later than the later of: 

(A) The time prescribed by law, in-
cluding extensions, for filing the in-
come tax return (or partnership return 
of income) of the employer for the em-
ployer’s taxable year in which falls the 
date on which the remedial amendment 
period began, or 

(B) The date 6 months after the close 
of such taxable year, 

(ii) The employer, either: 
(A) While such request for a deter-

mination letter is or was under consid-
eration by the Internal Revenue Serv-
ice or, 

(B) Promptly after the date on which 
notice of the final determination with 
respect to such request for a deter-
mination letter is issued by the Inter-
nal Revenue Service, such request is 
withdrawn, or such request is other-
wise finally disposed of by the Internal 
Revenue Service, adopts or adopted ei-
ther a plan amendment retroactive to 
the date on which the remedial amend-
ment period began, or a prospective 
plan amendment, and 
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(iii) The amendment described in 
paragraph (e)(5)(ii) of this section 
would have resulted in the plan’s satis-
fying the requirements of section 401(a) 
of the Code from the beginning of the 
remedial amendment period to the date 
such amendment was made if this sec-
tion had been in effect during such pe-
riod, and in the case of a prospective 
amendment, if such amendment had 
been made retroactive to such begin-
ning date. 

(f) Discretionary extensions. At his dis-
cretion, the Commissioner may extend 
the remedial amendment period or may 
allow a particular plan to be amended 
after the expiration of its remedial 
amendment period and any applicable 
extension of such period. In deter-
mining whether such an extension will 
be granted, the Commissioner shall 
consider, among other factors, whether 
substantial hardship to the employer 
would result if such an extension were 
not granted, whether such an extension 
is in the best interest of plan partici-
pants, and whether the granting of the 
extension is adverse to the interests of 
the Government. The mere absence of 
final regulations with respect to issues 
covered under the Special Reliance 
Procedure announced by the Internal 
Revenue Service in Technical Informa-
tion Release 1416 on November 5, 1975, 
and as extended by Internal Revenue 
Service News Release IR–1616 on May 
14, 1976, shall not be deemed to satisfy 
the criteria of this paragraph. With re-
gard to a particular plan, a request for 
extension of time pursuant to this 
paragraph shall be submitted prior to 
the expiration of the remedial amend-
ment period determined without regard 
to this paragraph, or within such time 
thereafter as the Internal Revenue 
Service may consider resonable under 
the circumstances. The request should 
be submitted to the appropriate Dis-
trict Director, determined under 
§ 601.201(s)(3)(xii) of this chapter (State-
ment of Procedural Rules). This sub-
paragraph applies to disqualifying pro-
visions that were adopted or became ef-
fective prior to September 2, 1974, as 
well as disqualifying provisions adopt-

ed or made effective on or after Sep-
tember 2, 1974. 

(Secs. 401(b), 7805, Internal Revenue Code of 
1954 (88 Stat. 943, 68A Stat. 917; 26 U.S.C. 
401(b), 7805)) 

[T.D. 7437, 41 FR 42653, Sept. 28, 1976, as 
amended by T.D. 7896, 48 FR 23817, May 
27,1983; T.D. 7997, 49 FR 50645, Dec. 31, 1984; 
T.D. 8217, 53 FR 29662, Aug. 8, 1988; T.D. 8727, 
62 FR 41273, 41274, Aug. 1, 1997; T.D. 8871, 65 
FR 5433, Feb. 4, 2000]

§ 1.401(e)–1 Definitions relating to 
plans covering self-employed indi-
viduals. 

(a) ‘‘Keogh’’ or ‘‘H.R. 10’’ plans, in 
general—(1) Introduction and organiza-
tion of regulations. Certain self-em-
ployed individuals may be covered by a 
qualified pension, annuity, or profit-
sharing plan. This section contains 
definitions contained in section 401(c) 
relating to plans covering self-em-
ployed individuals and is applicable to 
employer taxable years beginning after 
December 31, 1975, unless otherwise 
specified. 

The provisions of section 401(a) relat-
ing to qualification requirements 
which are generally applicable to all 
qualified plans, and other provisions 
relating to the special rules under sec-
tion 401 (b), (f), (g), (h), and (i), are also 
generally applicable to any plan cov-
ering a self-employed individual. How-
ever, in addition to such requirements 
and special rules, any plan covering a 
self-employed individual is subject to 
the rules contained in §§ 1.401 (e)–2, (e)–
5, and (j)–1 through (j)–5. Section 
1.401(e)–2 contains general rules, 
§ 1.401(e)–5 contains a special rule lim-
iting the contribution and benefit base 
to the first $100,000 of annual com-
pensation, and § 1.401 (j)–1 through (j)–5 
contains special rules for defined ben-
efit plans. Section 1.401(e)–3 contains 
special rules which are applicable to 
plans covering self-employed individ-
uals when one or more of such individ-
uals is an owner-employee within the 
meaning of section 401(c)(3). Section 
1.401(e)–4 contains rules relating to 
contributions on behalf of owner-em-
ployees for premiums on annuity, etc., 
contracts and a transitional rule for 
certain excess contributions made on 
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behalf of owner-employees for em-
ployer taxable years beginning before 
January 1, 1976. The provisions of this 
section and of §§ 1.401(e)–2 through 
1.401(e)–5 are applicable to employer 
taxable years beginning after Decem-
ber 31, 1975, unless otherwise specified. 

(2) [Reserved] 
(b) [Reserved] 

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§ 1.401(e)–2 General rules relating to 
plans covering self-employed indi-
viduals. 

(a) ‘‘Keogh’’ or ‘‘H.R. 10’’ plans; intro-
duction and organization of regulations. 
This section provides certain rules 
which supplement, and modify, the 
qualification requirements of section 
401(a) and the special rules provided by 
§ 1.401(b)–1 and other special rules 
under subsections (f), (g), (h), and (i) of 
section 401 in the case of a qualified 
pension, annuity, or profit-sharing plan 
which covers a self-employed indi-
vidual who is an employee within the 
meaning of section 401(c)(1). Section 
1.401(e)–1(a)(1) sets forth other provi-
sions which also supplement, and mod-
ify, these requirements and special 
rules in the case of a plan described in 
this section. The provisions of this sec-
tion apply to employer taxable years 
beginning after December 31, 1975, un-
less otherwise specified. 

(b) [Reserved] 

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§ 1.401(e)–3 Requirements for quali-
fication of trusts and plans bene-
fiting owner-employees. 

(a) ‘‘Keogh’’ or ‘‘H.R. 10’’ plans cov-
ering owner-employees; introduction and 
organization of regulations. This section 
prescribes the additional requirements 
which must be met for qualification of 
a trust forming part of a pension or 
profit-sharing plan, or of an annuity 
plan, which covers any self-employed 
individual who is an owner-employee as 
defined in section 401(c)(3). These addi-
tional requirements are prescribed in 
section 401(d) and are made applicable 
to such a trust by section 401(a)(10)(B) 
and to an annuity plan by section 
404(a)(2). However, to the extent that 
the provisions of §§ 1.401(e)–1 and 
1.401(e)–2 are not modified by the provi-
sions of this section such provisions 

are also applicable to a plan which cov-
ers an owner-employee. The provisions 
of this section apply to taxable years 
beginning after December 31, 1975, un-
less otherwise specified. 

(b) [Reserved] 

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§ 1.401(e)–4 Contributions for pre-
miums on annuity, etc., contracts 
and transitional rule for certain ex-
cess contributions. 

(a) In general. The provisions of this 
section prescribe the rules specified in 
section 401(e) relating to certain con-
tributions made under a qualified pen-
sion, annuity, or profit-sharing plan on 
behalf of a self-employed individual 
who is an owner-employee (as defined 
in section 401(c)(3) and the regulations 
thereunder) in taxable years of the em-
ployer beginning after December 31, 
1975. In addition, such plans are also 
subject to the limitations on contribu-
tions and benefits under section 415 for 
years beginning after December 31, 
1975. However, the defined contribution 
compensation limitation described in 
section 415(c)(1)(B) will not apply to 
any contribution described in this sec-
tion provided that the requirements 
specified in section 415(c)(7) and § 1.415–
6(h) are satisfied. Solely for the pur-
pose of applying section 4972(b) (relat-
ing to excise tax on excess contribu-
tions for self-employed individuals) to 
other contributions made by an owner-
employee as an employee, the amount 
of any employer contribution which is 
not deductible under section 404 for the 
employer’s taxable year but which is 
described in section 401(e) and this sec-
tion shall be taken into account as a 
contribution made by such owner-em-
ployee as an employee during the tax-
able year of his employer in which such 
contribution is made. 

(b) Contributions described in section 
401(e)—(1) An employer contribution on 
behalf of an owner-employee is de-
scribed in section 401(e), if— 

(i) Under the provisions of the plan, 
the contribution is expressly required 
to be applied (either directly or 
through a trustee) to pay the pre-
miums or other consideration for one 
or more annuity, endowment, or life in-
surance contracts on the life of the 
owner-employee. 
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(ii) The employer contributions so 
applied meet the requirements of sub-
paragraphs (2) through (5) of this para-
graph. 

(iii) The amount of the contribution 
exceeds the amount deductible under 
section 404 with respect to contribu-
tions made by the employer on behalf 
of the owner-employee under the plan, 
and 

(iv) The total employer contributions 
required to be applied annually to pay 
premiums on behalf of any owner-em-
ployee for contracts described in this 
paragraph do not exceed $7,500. For 
purposes of computing such $7,500 
limit, the total employer contributions 
include amounts which are allocable to 
the purchase of life, accident, health, 
or other insurance. 

(2)(i) The employer contributions 
must be paid under a plan which satis-
fies all the requirements for qualifica-
tion. Accordingly, for example, con-
tributions can be paid under the plan 
for life insurance protection only to 
the extent otherwise permitted under 
sections 401 through 404 and the regula-
tions thereunder. However, certain of 
the requirements for qualification are 
modified with respect to a plan de-
scribed in this paragraph (see section 
401(a)(10)(A)(ii) and (d)(5)). 

(ii) A plan described in this para-
graph is not disqualified merely be-
cause a contribution is made on behalf 
of an owner-employee by his employer 
during a taxable year of the employer 
for which the owner-employee has no 
earned income. On the other hand, a 
plan will fail to qualify if a contribu-
tion is made on behalf of an owner-em-
ployee which results in the discrimina-
tion prohibited by section 401(a)(4) as 
modified by section 401(a)(10)(A)(ii). 

(3) The employer contributions must 
be applied to pay premiums or other 
consideration for a contract issued on 
the life of the owner-employee. For 
purposes of this subparagraph, a con-
tract is not issued on the life of an 
owner-employee unless all the proceeds 
which are, or may become, payable 
under the contract are payable di-
rectly, or through a trustee of a trust 
described in section 401(a) and exempt 
from tax under section 501(a), to the 
owner-employee or to the beneficiary 
named in the contract or under the 

plan. For example, a nontransferable 
face-amount certificate described in 
section 401(g) and the regulations 
thereunder is considered an annuity on 
the life of the owner-employee if the 
proceeds of such contract are payable 
only to the owner-employee or his ben-
eficiary. 

(4)(i) For any taxable year of the em-
ployer, the amount of contributions by 
the employer on behalf of the owner-
employee which is applied to pay pre-
miums under the contracts described in 
this paragraph must not exceed the av-
erage of the amounts deductible under 
section 404 by such employer on behalf 
of such owner-employee for the most 
recent three taxable years of the em-
ployer which are described in the suc-
ceeding sentence. The three employer 
taxable years described in the pre-
ceding sentence must be years, ending 
prior to the date the latest contract 
was entered into or modified to provide 
additional, benefits, in which the 
owner-employee derived earned income 
from the trade or business with respect 
to which the plan is established. How-
ever, if such owner-employee has not 
derived earned income for at least 
three taxable years preceding such 
date, then, in determining the ‘‘aver-
age of the amounts deductible’’, only 
so many of such taxable years as such 
owner-employee was engaged in such 
trade or business and derived earned 
income therefrom are taken into ac-
count. 

(ii) For the purpose of making the 
computation described in subdivision 
(i) of this subparagraph, the taxable 
years taken into account include those 
years in which the individual derived 
earned income from the trade or busi-
ness but was not an owner-employee 
with respect to such trade or business. 
Furthermore, taxable years of the em-
ployer preceding the taxable year in 
which a qualified plan is established 
are taken into account. 

(iii) For purposes of making the com-
putations described in subdivisions (i) 
and (ii) of this subparagraph for any 
taxable year of the employer the aver-
age of the amounts deductible under 
section 404 by the employer on behalf 
of an owner-employee for the most re-
cent three relevant taxable years of the 
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employer shall be determined as if sec-
tion 404, as in effect for the taxable 
year for which the computation is to be 
made, had been in effect for all three 
such years. 

(5) For any taxable year of an em-
ployer in which contributions are made 
on behalf of an individual as an owner-
employee under more than one plan, 
the amount of contributions described 
in this section by the employer on be-
half of such an owner-employee under 
all such plans must not exceed $7,500. 

(c) Transitional rule for excess 
contributions—(1)(i) The rules of this 
paragraph are inapplicable to a plan 
which was not in existence for any tax-
able year of an employer which begins 
before January 1, 1976. For taxable 
years of an employer which begin be-
fore January 1, 1976, the rules with re-
spect to excess contributions on behalf 
of owner-employees set forth in section 
401(d) (5) and (8) and in section 401(e), 
as these sections were in effect on Sep-
tember 1, 1974, prior to their amend-
ment by section 2001(e) of the Em-
ployee Retirement Income Security 
Act of 1974 (hereinafter in this para-
graph referred to as the ‘‘Act’’) (88 
Stat. 954), shall apply except as pro-
vided by subparagraph (2) of this para-
graph. Section 1.401–13 generally pro-
vides the rules for excess contributions 
on behalf of owner-employees set forth 
in these sections. 

(ii) Notwithstanding the provisions of 
subdivision (i) of this subparagraph, 
the rules set forth in such subsections 
(d) (5) and (8) and (e) of section 401 with 
respect to excess contributions for such 
taxable years beginning before January 
1, 1976, apply even though the applica-
tion of those rules affects a subsequent 
taxable year. Thus, for example, if, in 
1975, a nonwillful excess contribution 
described in section 401(e)(1) (prior to 
such amendment) is made on behalf of 
an owner-employee, the plan will not 
be qualified unless the provisions re-
quired by subparagraphs (A) and (B) of 
such 401(d)(8) are contained in the plan 
and made applicable to excess con-
tributions made for such taxable years 
beginning before January 1, 1976. In 
such case, the effect of such contribu-
tion on the plan, the employer, and the 
owner-employee would be determined 
under paragraph (2) of section 401(e), as 

in effect on September 1, 1974. By rea-
son of section 401(e)(2)(F), as in effect 
on September 1, 1974, the period for as-
sessing any deficiency by reason of the 
excess contribution will not expire 
until the expiration of the 6-month pe-
riod described in section 401(e)(2)(C), as 
in effect on September 1, 1974, even if 
the first day of such 6-month period 
falls in a taxable year beginning after 
December 31, 1975. For the rules appli-
cable to a willful excess contribution, 
which generally divide an owner-em-
ployee’s interest in a plan into two 
parts on the basis of employer taxable 
years beginning before and after De-
cember 31, 1975, see § 1.72–17A(e)(2)(v). 
In the case of a willful excess contribu-
tion, the rule specified in section 
401(e)(2)(E)(iii), as in effect on Sep-
tember 1, 1974, shall not apply to any 
taxable year of an employer beginning 
on or after January 1, 1976. Thus, for 
example, if a willful excess contribu-
tion was made to a plan on behalf of an 
owner-employee with respect to his 
employer’s taxable year beginning Jan-
uary 1, 1975, the plan would not meet, 
for purposes of section 404, the require-
ments of section 401(d) with respect to 
that owner-employee for such year, but 
the 5 taxable years following such year 
would be unaffected because those 
years begin on or after January 1, 1976. 

(2)(i) For purposes of applying the ex-
cess contribution rules with respect to 
the employer taxable years specified in 
subparagraph (1) of this paragraph for 
such an employer taxable year which 
begins after December 31, 1973, see sec-
tion 404(e) and § 1.404(e)–1A for rules in-
creasing the limitation on the amount 
of allowable employer deductions on 
behalf of owner-employees under sec-
tion 404. For purposes of applying sub-
paragraphs (A) and (B)(i) of section 
401(e)(1) prior to the amendment made 
by section 2001(e)(3) of the Act (88 Stat. 
954), the employer deduction allowable 
by section 404(e)(4) with respect to an 
owner-employee in a defined contribu-
tion plan shall be deemed not to be an 
excess contribution (see § 1.404(e)–
1A(c)(4)). 

(ii) For purposes of applying the ex-
cess contribution rules with respect to 
the employer taxable years specified in 
subparagraph (1) of this paragraph to 
an employer’s plan which was not in 
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existence on January 1, 1974, or to a 
plan in existence on January 1, 1974, 
which elects under section 1017(d) of 
the Act (88 Stat. 934), in accordance 
with regulations, to have the funding 
provisions of section 412 apply to such 
an existing plan, see section 404 (a) (1), 
(a)(6), and (a)(7), as amended by section 
1013(c)(1), (2), and (3) of the Act (88 
Stat. 922 and 923) for rules modifying 
the amount of employer deductions on 
behalf of owner-employees. 

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§ 1.401(e)–5 Limitation of contribution 
and benefit bases to first $100,000 of 
annual compensation in case of 
plans covering self-employed indi-
viduals. 

(a) General rules—General rule. (1) 
Under section 401(a)(17), a plan main-
tained by an employer which provided 
contributions or benefits for employees 
some or all of whom are employees 
within the meaning of section 401(c)(1) 
is a qualified plan only if the annual 
compensation of each employee taken 
into account under the plan does not 
exceed the first $100,000 of such com-
pensation. For purposes of applying 
section 401(a)(17) and the preceding sen-
tence, all plans maintained by such an 
employer with respect to the same 
trade or business shall be treated as a 
single plan. See also sections 401(d)(9) 
and (10) (relating to controlled trades 
or businesses where a plan covers an 
owner-employee who controls more 
than one trade or business); section 
404(e) (relating to special limitations 
for self-employed individuals); section 
413(b)(7) (relating to determination of 
limitations provided by section 404(a) 
in the case of certain plans maintained 
pursuant to a collective bargaining 
agreement); and section 413(c)(6) (relat-
ing to determination of limitations 
provided by section 404(a) in the case of 
certain plans maintained by more than 
one employer). 

(2) Special section 414(b), (c) rule. This 
subparagraph (2) applies to plans main-
tained by employers that are trades or 
businesses (whether or not incor-
porated) that are under common con-
trol within the meaning of section 
414(c). All such plans that are described 
in paragraph (a)(1) and § 1.401(e)–6(a) (so 
called ‘‘Subchapter S plans’’) shall be 

treated as a single plan in applying the 
limitation of paragraph (a)(1). 

(b) Integrated plans. (1) In the case of 
a qualified plan, other than a plan de-
scribed in section 414(j), which is inte-
grated with the Social Security Act 
(chapter 21 of the Code), or with con-
tributions or benefits under chapter 2 
of the Code (relating to tax on self-em-
ployment income) or under any other 
Federal of State law, the $100,000 limi-
tation described in subparagraph (a) 
shall be determined without regard to 
any adjustments to contributions or 
benefits under the plan on account of 
such integration. See also subsections 
(a)(5), (a)(15), and (d)(6) of section 401 
and the regulations thereunder for 
other rules with respect to plans which 
are integrated. 

(2) In the case of a qualified defined 
benefit plan described in section 414(j), 
see section 401(j)(4) for a special prohi-
bition against integration. 

(c) Application of nondiscrimination re-
quirement. (1) This paragraph shall 
apply— 

(i) In the case of a plan which pro-
vides contributions or benefits for em-
ployees some or all of whom are em-
ployees within the meaning of section 
401(c)(1) and 

(ii) For a year in which the com-
pensation of any employee covered by 
the plan exceeds $100,000. In the case of 
an employee who is an employee within 
the meaning of section 401(c)(1), com-
pensation includes earned income with-
in the meaning of section 401(c)(2). 

(2) In applying section 401(a)(4) under 
the circumstances described in sub-
paragraph (1) of this paragraph, the de-
termination whether the rate of con-
tributions or benefits under the plan 
discriminates in favor of highly com-
pensated employees shall be made as if 
the compensation for the year of each 
employee described in the first sen-
tence of subparagraph (1)(ii) of this 
paragraph were $100,000, rather than 
the compensation actually received by 
him for such year. 

(d) Examples. The provisions of this 
section may be illustrated by the fol-
lowing examples:

Example (1). A, a self-employed individual, 
has established the P Profit-Sharing Plan, 
which covers A and his two commonlaw em-
ployees, B and C. A’s taxable year and the 
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plan’s plan year are both the calendar year. 
For 1976, A has earned income of $150,000, and 
B and C each receive compensation of less 
than $100,000 from A. If he wishes to con-
tribute $7,500 to the plan on his behalf for 
1976, A must also contribute to the accounts 
of B and C under the plan amounts at least 
equal to 71⁄2 percent of their respective com-
pensation for 1976.

Example (2). D, an owner-employee within 
the meaning of section 401(c)(3), is a partici-
pant in the Q Qualified Defined Contribution 
Plan, which, in 1975, satisfies the require-
ments of section 401(d)(6) and all other inte-
gration requirements applicable to qualified 
defined contribution plans. The taxable 
years of D, the employer of D within the 
meaning of section 401(c)(4), and the plan are 
all calendar years. The plan provides for an 
integration level of $13,200 and a contribu-
tion rate of 5 percent of compensation in ex-
cess of $13,200. For 1975, D has earned income 
of $115,000. The maximum amount of earned 
income upon which D’s contribution can be 
determined is $86,800, and the contribution 
based upon this maximum amount of earned 
income is $4,340, computed as follows:
Maximum annual compensation which may be 

taken into account .............................................. $100,000 
Less: Social Security Act integration level ............ 13,200

Plan contribution base ........................................... $86,800 
Multiplied by: Contribution rate (percent) .............. 5

Total ......................................................... $4,340

(e) Years to which section applies. This 
section applies to taxable years of an 
employer beginning after December 31, 
1975. However, if employer contribu-
tions made under a plan for any em-
ployee for taxable years of an employer 
beginning after December 31, 1973, ex-
ceed the amounts permitted to be de-
ducted for that employee under section 
404(e), as in effect on September 1, 1974, 
this section applies to such taxable 
years of an employer. 

Thus, for example, a plan of a cal-
endar year employer which was adopt-
ed on January 1, 1974, would be subject 
to this section in 1974, if the employer 
made a contribution on behalf of any 
employee within the meaning of sec-
tion 401(c)(1) for such year in excess of 
the $2,500 or 10 percent earned income 
limit, whichever is applicable to that 
employee, specified in section 404(e)(1) 
as in effect prior to the amendment to 
such Code section made by section 
2001(a)(1)(A) of the Employee Retire-
ment Income Security Act of 1974 (88 
Stat. 952). The plan described in the 
proceeding sentence would also be sub-

ject to this section in 1974, if the em-
ployer made a contribution on behalf of 
any employee within the meaning of 
section 401(c)(1) which is allowable as a 
deduction only because of the addition 
of paragraph (4) to Code section 404(e) 
made by section 2001(a)(3) of such Act 
(88 Stat. 952). 

(b) [Reserved] 

[T.D. 7636, 44 FR 47055, Aug. 10, 1979; T.D. 
7636, 60 FR 21435, May 2, 1995]

§ 1.401(e)–6 Special rules for share-
holder-employees. 

(a) Limitation of contributions and ben-
efit bases to first $100,000 of annual com-
pensation in case of plans covering share-
holder-employees. (1) Under section 
401(a)(17), a plan which provides con-
tributions or benefits for employees, 
some or all of whom are shareholder-
employees within the meaning of sec-
tion 1379(d), is subject to the same lim-
itation on annual compensation as a 
plan which provides such contributions 
or benefits for employees some or all of 
whom are self-employed individuals 
within the meaning of section 401(c)(1). 
Thus, a plan which provides contribu-
tions or benefits for such shareholder-
employees is subject to the rules pro-
vided by § 1.401(e)–5, unless otherwise 
specified. See also section 1379. In the 
case of plans maintained by employers 
that are corporations described in sec-
tion 414(b) and that are described in 
this subparagraph (1), the same rule de-
scribed in § 1.401(e)–5(a)(2) shall apply. 

(2) Subparagraph (1) applies to tax-
able years of an electing small business 
corporation beginning after December 
31, 1975. However, if corporate contribu-
tions made under a plan on behalf of 
any shareholder-employee for cor-
porate taxable years beginning after 
December 31, 1973, exceed the lesser of 
the amount of contributions specified 
in section 1379(b)(1) (A) or (B), as in ef-
fect on September 1, 1974, for that 
shareholder-employee, subparagraph 
(1) applies to such corporate taxable 
years. Thus, for example if an electing 
small business corporation whose tax-
able year is the calendar year adopted 
a plan on January 1, 1974, the plan 
would be subject to the provisions of 
subparagraph (1) of this section in 1974, 
if the corporation made a contribution 
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in excess of $2,500 on behalf of any 
shareholder-employee for such year. 

(b) [Reserved] 

[T.D. 7636, 44 FR 47056, Aug. 10, 1979]

§ 1.401(f)–1 Certain custodial accounts 
and annuity contracts. 

(a) Treatment of a custodial account or 
an annuity contract as a qualified trust. 
Beginning on January 1, 1974, a custo-
dial account or an annuity contract 
may be used, in lieu of a trust, under 
any qualified pension, profitsharing, or 
stock bonus plan if the requirements of 
paragraph (b) of this section are met. A 
custodial account or an annuity con-
tract may be used under such a plan, 
whether the plan covers common-law 
employees, self-employed individuals 
who are treated as employees by reason 
of section 401(c), or both. The use of a 
custodial account or annuity contract 
as part of a plan does not preclude the 
use of a trust or another custodial ac-
count or another annuity contract as 
part of the same plan. A plan under 
which a custodial account or an annu-
ity contract is used may be considered 
in connection with other plans of the 
employer in determining whether the 
requirements of section 401 are satis-
fied. For regulations relating to the pe-
riod before January 1, 1974, see § 1.401–8. 

(b) Rules applicable to custodial ac-
counts and annuity contracts. (1) Begin-
ning on January 1, 1974, a custodial ac-
count or an annuity contract is treated 
as a qualified trust under section 401 if 
the following requirements are met: 

(i) The custodial account or annuity 
contract would, except for that fact 
that it is not a trust, constitute a 
qualified trust under section 401; and 

(ii) In the case of a custodial account, 
the custodian either is a bank or is an-
other person who demonstrates, to the 
satisfaction of the Commissioner, that 
the manner in which he will hold the 
assets will be consistent with the re-
quirements of section 401. This dem-
onstration must be made in the same 
manner as the demonstration required 
by § 1.408–2(e). 

(2) If a custodial account would, ex-
cept for the fact that it is not a trust, 
constitute a qualified trust under sec-
tion 401, it must, for example, be cre-
ated pursuant to a written agreement 
which constitutes a valid contract 

under local law. In addition, the terms 
of the contract must make it impos-
sible, prior to the satisfaction of all li-
abilities with respect to the employees 
and their beneficiaries covered by the 
plan. For any part of the funds of the 
custodial account to be used for, or di-
verted to, purposes other than for the 
exclusive benefit of the employees or 
their beneficiaries as provided for in 
the plan (see paragraph (a) of § 1.401–2). 

(3) An annuity contract would, ex-
cept for the fact that it is not a trust, 
constitute a qualified trust under sec-
tion 401 if it is purchased by an em-
ployer for an employee under a plan 
which meets the requirements of sec-
tion 404(a)(2) and the regulations there-
under, except that the plan may be ei-
ther a pension or a profit-sharing plan. 

(c) Effect of this section. (1)(i) Any cus-
todial account or annuity contract 
which satisfies the requirements of 
paragraph (b) of this section is treated 
as a qualified trust for all purposes of 
the Internal Revenue Code of 1954. 
Such a custodial account or annuity 
contract is treated as a separate legal 
person which is exempt from the in-
come tax under section 501(a). In addi-
tion, the person holding the assets of 
such account or holding such contract 
is treated as the trustee thereof. Ac-
cordingly, such person is required to 
file the returns described in sections 
6033 and 6047 and to supply any other 
information which the trustee of a 
qualified trust is required to furnish. 

(ii) Any procedure which has the ef-
fect of merely substituting one custo-
dian for another shall not be consid-
ered as terminating or interrupting the 
legal existence of a custodial account 
which otherwise satisfies the require-
ments of paragraph (b) of this section. 

(2)(i) The beneficiary of a custodial 
account which satisfies the require-
ments of paragraph (b) of this section 
is taxed in accordance with section 402. 
In determining whether the funds of a 
custodial account are distributed or 
made available to an employee or his 
beneficiary, the rules which under sec-
tion 402(a) are applicable to trusts will 
also apply to the custodial account as 
though it were a separate legal person 
and not an agent of the employee. 

(ii) If a custodial account which has 
qualified under section 401 fails to 
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qualify under such section for any tax-
able year, such custodial account will 
not thereafter be treated as a separate 
legal person, and the funds in such ac-
count shall be treated as made avail-
able within the meaning of section 
402(a)(1) to the employees for whom 
they are held. 

(3) The beneficiary of an annuity con-
tract which satisfies the requirements 
of paragraph (b) of this section is taxed 
as if he were the beneficiary of an an-
nuity contract described in section 
403(a). 

(d) Definitions. For purposes of this 
section— 

(1) The term bank means a bank as 
defined in section 408(n). 

(2) The term annuity means an annu-
ity as defined in section 401(g). Thus, 
any contract or certificate issued after 
December 31, 1962, which is transferable 
is not treated as a qualified trust under 
this section. 

(e) Other contracts. For purposes of 
this section, other than the non-trans-
ferability restriction of paragraph 
(d)(2), a contract issued by an insur-
ance company qualified to do business 
in a state shall be treated as an annu-
ity contract. For purposes of the pre-
ceding sentence, the contract does not 
include a life, health or accident, prop-
erty, casualty or liability insurance 
contract. For purposes of this para-
graph, a contract which is issued by an 
insurance company will not be consid-
ered a life insurance contract merely 
because the contract provides inci-
dental life insurance protection. The 
provisions of this paragraph are effec-
tive for taxable years beginning after 
December 31, 1975. 

(f) Cross reference. For the require-
ment that the assets of an employee 
benefit plan be placed in trust, and ex-
ceptions thereto, see section 403 of the 
Employee Retirement Income Security 
Act of 1974, 29 U.S.C. 1103, and the regu-
lations prescribed thereunder by the 
Secretary of Labor. 

(Secs. 401(f)(2), 7805, Internal Revenue Code 
of 1954 (88 Stat. 939 and 68A Stat. 917; 26 
U.S.C. 401(f)(2), 7805)) 

[43 FR 41204, Sept. 15, 1978. Redesignated and 
amended by T.D. 7748, 46 FR 1695–1696, Jan. 7, 
1981; T.D. 8635, 60 FR 65549, Dec. 20, 1995]

§ 1.401(k)–0 Certain cash or deferred 
arrangements, table of contents. 

This section contains the captions 
that appear in § 1.401(k)–1.

§ 1.401(k)–1 Certain cash or deferred 
arrangements. 

(a) General rules. 
(1) Certain plans permitted to include cash 

or deferred arrangements. 
(2) Rules applicable to cash or deferred ar-

rangements generally. 
(i) Definition of cash or deferred arrange-

ment. 
(ii) Treatment of after-tax employee con-

tributions. 
(iii) Treatment of elective contributions as 

plan assets. 
(3) Rules applicable to cash or deferred 

elections generally. 
(i) Definition of cash or deferred election. 
(ii) Requirement that amounts not be cur-

rently available. 
(iii) Amounts currently available. 
(iv) Certain one-time elections not treated 

as cash or deferred elections. 
(v) Tax treatment of employees. 
(vi) Examples. 
(4) Rules applicable to qualified cash or de-

ferred arrangements. 
(i) Definition of qualified cash or deferred 

arrangement. 
(ii) Treatment of elective contributions as 

employer contributions. 
(iii) Tax treatment of employees. 
(iv) Application of nondiscrimination re-

quirements to plan that includes a quali-
fied cash or deferred arrangement. 

(5) Rules applicable to nonqualified cash or 
deferred arrangements. 

(i) Definition of nonqualified cash or de-
ferred arrangement. 

(ii) Treatment of elective contributions as 
employer contributions. 

(iii) Tax treatment of employees. 
(iv) Qualification of plan that includes a 

nonqualified cash or deferred arrange-
ment. 

(6) Rules applicable to partnership cash or 
deferred arrangements. 

(i) Application of general rules. 
(ii) Definition of partnership cash or de-

ferred arrangement. 
(A) General rule. 
(B) Timing of partner’s cash or deferred 

election. 
(C) Transition rule for partnership cash or 

deferred elections. 
(iii) Treatment of certain matching con-

tributions as elective contributions. 
(7) Rules applicable to collectively bar-

gained plans. 
(i) In general. 
(ii) Example 

(b) Coverage and nondiscrimination require-
ments. 
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(1) In general. 
(2) Actual deferral percentage test. 
(i) General rule. 
(ii) Rule for plan years beginning after 1979 

and before 1987. 
(iii) Plan provision requirement. 
(3) Aggregation. 
(i) Aggregation of arrangements and plans. 
(ii) Restructuring and Permissive Aggrega-

tion. 
(4) Elective contributions taken into ac-

count under the actual deferral percent-
age test. 

(i) General rule. 
(ii) Elective contributions and qualified 

nonelective contributions used to satisfy 
actual contribution percentage test. 

(iii) Elective contributions for partners. 
(iv) Elective contributions not taken into 

account. 
(5) Qualified nonelective contributions and 

qualified matching contributions that 
may be taken into account under the ac-
tual deferral percentage test. 

(6) Examples. 
(c) Nonforfeitability requirement. 

(1) General rule. 
(2) Example. 

(d) Distribution limitation. 
(1) General rule. 
(2) Rules applicable to hardship distribu-

tions. 
(i) Distribution must be on account of 

hardship. 
(ii) Limit on distributable amount. 
(iii) General hardship distribution stand-

ards. 
(A) Immediate and heavy financial need. 
(B) Distribution necessary to satisfy finan-

cial need. 
(iv) Deemed hardship distribution stand-

ards. 
(A) Deemed immediate and heavy financial 

need. 
(B) Distribution deemed necessary to sat-

isfy financial need. 
(C) Commissioner may expand standards. 
(3) Rules applicable to distributions upon 

plan termination. 
(4) Rules applicable to distributions upon 

sale of assets or subsidiary. 
(i) Seller must maintain the plan. 
(ii) Employee must continue employment. 
(iii) Distribution must be in connection 

with disposition of assets or subsidiary. 
(iv) Definitions. 
(A) Substantially all. 
(B) Unrelated employer. 
(5) Lump sum requirement for certain dis-

tributions. 
(6) Rules applicable to all distributions. 
(i) Impermissible distributions. 
(ii) Deemed distributions. 
(iii) ESOP dividend distributions. 
(iv) Limitations apply after transfer. 
(v) Required consent. 
(7) Examples. 

(e) Additional requirements for qualified 
cash or deferred arrangements. 

(1) Qualified profit-sharinq, stock bonus, 
pre-ERISA money purchase or rural co-
operative plan requirement. 

(2) Cash availability requirement. 
(3) Separate accounting requirement. 
(i) General rule. 
(ii) Failure to satisfy separate accounting 

requirement. 
(4) Limitations on cash or deferred ar-

rangements of state and local govern-
ments and tax-exempt organizations. 

(5) One-year eligibility requirement. 
(6) Other benefits not contingent upon 

elective contributions. 
(i) General rule. 
(ii) Definition of other benefits. 
(iii) Effect of certain statutory limits. 
(iv) Nonqualified deferred compensation. 
(v) Plan loans and distributions. 
(vi) Examples. 
(7) Coordination with other plans. 
(8) Recordkeeping requirements. 
(9) Consistent application of separate lines 

of business rules. 
(f) Correction of excess contributions. 

(1) General rule. 
(i) Permissible correction methods. 
(ii) Combination of correction methods. 
(iii) Impermissible correction methods. 
(iv) Partial distributions. 
(2) Amount of excess contributions. 
(3) Recharacterization of excess contribu-

tions. 
(i) General rule. 
(ii) Treatment of recharacterized excess 

contributions. 
(iii) Additional rules. 
(A) Time of recharacterization. 
(B) Employee contributions must be per-

mitted under plan. 
(C) Plans under which excess contributions 

may be recharacterized. 
(iv) Transition rules. 
(v) Example. 
(4) Corrective distribution of excess con-

tributions (and income). 
(i) General rule. 
(ii) Income allocable to excess contribu-

tions. 
(A) General rule. 
(B) Method of allocating income. 
(C) Alternative method of allocating in-

come. 
(D) Safe harbor method of allocating gap 

period income. 
(iii) No employee or spousal consent re-

quired. 
(iv) Treatment of corrective distributions 

as employer contributions. 
(v) Tax treatment of corrective distribu-

tions. 
(A) General rule. 
(B) Rule for de minimis distributions. 
(C) Rule for certain 1987 and 1988 excess 

contributions. 
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(vi) No reduction of required minimum dis-
tribution. 

(5) Rules applicable to all corrections. 
(i) Coordination with distribution of excess 

deferrals. 
(A) In general. 
(B) Treatment of excess contributions that 

reduce excess deferrals. 
(ii) Correction of family members. 
(iii) Matching contributions forfeited be-

cause of excess deferral or contribution. 
(6) Failure to correct. 
(i) Failure to correct within 21⁄2 months 

after end of plan year. 
(ii) Failure to correct within 12 months 

after end of plan year. 
(7) Examples. 

(g) Definitions. 
(1) Actual deferral percentage. 
(i) General rule. 
(ii) Actual deferral ratio. 
(A) General rule. 
(B) Employee eligible under more than one 

arrangement. 
(1) Highly compensated employees. 
(2) Nonhighly compensated employees. 
(3) Treatment of plans with different plan 

years. 
(C) Employees subject to family aggrega-

tion rules. 
(1) Aggregation of elective contributions 

and other amounts. 
(2) Effect on actual deferral percentage of 

nonhighly compensated employees. 
(3) Multiple family groups. 
(2) Compensation. 
(i) Years beginning after December 31, 1986. 
(ii) Years beginning before January 1, 1987. 
(A) General rule. 
(B) Nondiscrimination requirement. 
(3) Elective contributions. 
(4) Eligible employee. 
(i) General rule. 
(ii) Certain one-time elections. 
(5) Employee. 
(6) Employer. 
(7) Excess contributions and excess defer-

rals. 
(i) Excess contributions. 
(ii) Excess deferrals. 
(8) Highly compensated employees. 
(i) Plan years beginning after December 31, 

1986. 
(ii) Plan years beginning after December 

31, 1979 and before January 1, 1987. 
(9) Matching contributions. 
(10) Nonelective contributions. 
(11) Plan. 
(i) Application of section 410(b) rules. 
(ii) Modifications to section 410(b) rules. 
(A) In general. 
(B) Plans benefiting collective bargaining 

unit employees. 
(C) Multiemployer plans. 
(12) Pre-ERISA money purchase pension 

plan. 

(13) Qualified matching contributions and 
qualified nonelective contributions. 

(i) Qualified matching contributions. 
(ii) Qualified nonelective contributions. 
(iii) Additional requirements. 
(14) Rural cooperative plan. 
(15) Section 401(k) plan. 
(16) Section 401(m) plan. 

(h) Effective dates. 
(1) General rule. 
(2) Collectively bargained plans. 
(3) Transition rules. 
(i) Cash or deferred arrangements in exist-

ence on June 27, 1974. 
(ii) Plan years beginning after December 

31, 1979, and before January 1, 1992. 
(iii) Restructuring. 
(A) General rule. 
(B) Identification of component plans. 
(1) Minimum coverage requirement. 
(2) Commonality requirement. 
(4) State and local government plans. 
(i) Plans adopted before May 6, 1986. 
(ii) Plan years beginning before January 1, 

1996. 
(iii) Collectively bargained plans.

[T.D. 8357, 56 FR 40516, Aug. 15, 1991, as 
amended by T.D. 8376, 56 FR 63431, Dec. 4, 
1991; T.D. 8581, 59 FR 66169, Dec. 23, 1994]

§ 1.401(k)–1 Certain cash or deferred 
arrangements. 

(a) General rules—(1) Certain plans per-
mitted to include cash or deferred ar-
rangements. A plan, other than a profit-
sharing, stock bonus, pre-ERISA 
money purchase pension or rural coop-
erative plan, does not satisfy the re-
quirements of section 401(a) if the plan 
includes a cash or deferred arrange-
ment. A profit-sharing, stock bonus, 
pre-ERISA money purchase pension, or 
rural cooperative plan does not fail to 
satisfy the requirements of section 
401(a) merely because the plan includes 
a cash or deferred arrangement. A cash 
or deferred arrangement is part of a 
plan for purposes of this section if any 
contributions to the plan, or accruals 
or other benefits under the plan, are 
made or provided pursuant to the cash 
or deferred arrangement. 

(2) Rules applicable to cash or deferred 
arrangements generally—(i) Definition of 
cash or deferred arrangement. Except as 
provided in paragraph (a)(2)(ii) of this 
section, a cash or deferred arrangement 
is an arrangement under which an eli-
gible employee may make a cash or de-
ferred election with respect to con-
tributions to, or accruals or other ben-
efits under, a plan that is intended to 
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satisfy the requirements of section 
401(a) (including a contract that is in-
tended to satisfy the requirements of 
section 403(a)). 

(ii) Treatment of after-tax employee 
contributions. A cash or deferred ar-
rangement does not include an ar-
rangement under which amounts con-
tributed under a plan at an employee’s 
election are designated or treated at 
the time of contribution as after-tax 
employee contributions (e.g., by re-
porting the contributions as taxable in-
come subject to applicable withholding 
requirements). See also section 
414(h)(1). This is the case even if the 
employee’s election to make after-tax 
employee contributions is made before 
the amounts subject to the election are 
currently available to the employee. 

(iii) Treatment of elective contributions 
as plan assets. The extent to which elec-
tive contributions under a cash or de-
ferred arrangement constitute plan as-
sets for purposes of the prohibited 
transaction provisions of section 4975 
of the Internal Revenue Code and title 
I of the Employee Retirement Income 
Security Act of 1974 is determined in 
accordance with regulations and rul-
ings issued by the Department of 
Labor. 

(3) Rules applicable to cash or deferred 
elections generally—(i) Definition of cash 
or deferred election. A cash or deferred 
election is any election (or modifica-
tion of an earlier election) by an em-
ployee to have the employer either— 

(A) Provide an amount to the em-
ployee in the form of cash or some 
other taxable benefit that is not cur-
rently available, or 

(B) Contribute an amount to a trust, 
or provide an accrual or other benefit, 
under a plan deferring the receipt of 
compensation. 
A cash or deferred election includes a 
salary reduction agreement between an 
employee and employer under which a 
contribution is made under a plan only 
if the employee elects to reduce cash 
compensation or to forgo an increase in 
cash compensation. 

(ii) Requirement that amounts not be 
currently available. A cash or deferred 
election can only be made with respect 
to an amount that is not currently 
available to the employee on the date 
of the election. Further, a cash or de-

ferred election can only be made with 
respect to amounts that would (but for 
the cash or deferred election) become 
currently available after the later of 
the date on which the employer adopts 
the cash or deferred arrangement or 
the date on which the arrangement 
first becomes effective. 

(iii) Amounts currently available. Cash 
or another taxable amount is currently 
available to the employee if it has been 
paid to the employee or if the em-
ployee is able currently to receive the 
cash or other taxable amount at the 
employee’s discretion. An amount is 
not currently available to an employee 
if there is a significant limitation or 
restriction on the employee’s right to 
receive the amount currently. Simi-
larly, an amount is not currently avail-
able as of a date if the employee may 
under no circumstances receive the 
amount before a particular time in the 
future. The determination of whether 
an amount is currently available to an 
employee does not depend on whether 
it has been constructively received by 
the employee for purposes of section 
451. 

(iv) Certain one-time elections not treat-
ed as cash or deferred elections. A cash or 
deferred election does not include a 
one-time irrevocable election upon an 
employee’s commencement of employ-
ment with the employer or upon the 
employee’s first becoming eligible 
under any plan of the employer, to 
have contributions equal to a specified 
amount or percentage of the employ-
ee’s compensation (including no 
amount of compensation) made by the 
employer on the employee’s behalf to 
the plan and to any other plan of the 
employer (including plans not yet es-
tablished) for the duration of the em-
ployee’s employment with the em-
ployer, or in the case of a defined ben-
efit plan to receive accruals or other 
benefits (including no benefits) under 
such plans. Thus, for example, em-
ployer contributions pursuant to a one-
time irrevocable election described in 
this paragraph are not treated as hav-
ing been made pursuant to a cash or 
deferred election and are not includible 
in an employee’s gross income by rea-
son of § 1.402(a)–1(d). In no event is an 
election made after December 23, 1994 
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treated as one-time irrevocable elec-
tion under this paragraph if the elec-
tion is made by an employee who pre-
viously became eligible under another 
plan (whether or not terminated) of the 
employer. See paragraph (a)(6)(ii)(C) of 
this section for an additional one-time 
election permitted under a cash or de-
ferred arrangement in which partners 
may participate. 

(v) Tax treatment of employees. An 
amount generally is includible in an 
employee’s gross income for the tax-
able year in which the employee actu-
ally or constructively receives the 
amount. But for section 402(e)(3) and 
section 401(k), an employee is treated 
as having received an amount that is 
contributed to a plan pursuant to the 
employee’s cash or deferred election. 
This is the case even if the election to 
defer is made before the year in which 
the amount is earned, or before the 
amount is currently available. See 
§ 1.402(a)–1(d). 

(vi) Examples. The provisions of this 
paragraph (a)(3) are illustrated by the 
following examples:

Example 1. An employer maintains a profit-
sharing plan under which each eligible em-
ployee has an election to defer an annual 
bonus payable on January 30 each year. The 
bonus equals 10 percent of compensation dur-
ing the previous calendar year. Deferred 
amounts are not treated as after-tax em-
ployee contributions. The bonus is currently 
available on January 30. An election made 
prior to January 30 to defer all or part of the 
bonus is a cash or deferred election, and the 
bonus deferral arrangement is a cash or de-
ferred arrangement.

Example 2. An employer maintains a profit-
sharing plan under which each eligible em-
ployee may elect to defer up to 10 percent of 
compensation for each payroll period during 
the plan year. An election to defer com-
pensation for a payroll period is a cash or de-
ferred election if the election is made prior 
to the date on which the compensation is to 
be paid to the employee and if the deferred 
amount is not treated as an after-tax em-
ployee contribution at the time of deferral.

Example 3. (i) Employer A establishes a 
qualified money purchase pension plan in 
1986. This is the first qualified plan estab-
lished by Employer A. All salaried employ-
ees are eligible to participate under the plan. 
Hourly-paid employees are not eligible to 
participate under the plan. In 1996, Employer 
A establishes a profit-sharing plan under 
which all employees (both salaried and hour-
ly) are eligible. Employer A permits all em-
ployees on the effective date of the profit-

sharing plan to make a one-time irrevocable 
election to have Employer A contribute five 
percent of compensation on their behalf to 
the plan and to any other plan of Employer 
A (including plans not yet established) for 
the duration of the employee’s employment 
with Employer A, and have their salaries re-
duced by five percent. 

(ii) The election provided under the profit-
sharing plan is not a one-time irrevocable 
election within the meaning of § 1.401(k)– 
1(a)(3)(iv) with respect to the salaried em-
ployees of Employer A who, at any time be-
fore becoming eligible to participate under 
the profit-sharing plan, became eligible to 
participate under the money purchase pen-
sion plan. The election under the profit-shar-
ing plan is a one-time irrevocable election 
within the meaning of § 1.401(k)– 1(a)(3)(iv) 
with respect to the hourly employees, be-
cause they were not previously eligible to 
participate under another plan of the em-
ployer.

(4) Rules applicable to qualified cash or 
deferred arrangements—(i) Definition of 
qualified cash or deferred arrangement. A 
qualified cash or deferred arrangement 
is a cash or deferred arrangement that 
satisfies the requirements of para-
graphs (b), (c), (d), and (e) of this sec-
tion and that is part of a plan that oth-
erwise satisfies the requirements of 
section 401(a). 

(ii) Treatment of elective contributions 
as employer contributions. Except as pro-
vided in paragraph (f) of this section, 
elective contributions under a qualified 
cash or deferred arrangement are treat-
ed as employer contributions. Thus, for 
example, elective contributions are 
treated as employer contributions for 
purposes of sections 401(a) and 401(k), 
402, 404, 409, 411, 412, 415, 416, and 417. 

(iii) Tax treatment of employees. Ex-
cept as provided in section 402(g) and 
paragraph (f) of this section, elective 
contributions under a qualified cash or 
deferred arrangement are neither in-
cludible in an employee’s gross income 
at the time the cash or other taxable 
amounts would have been includible in 
the employee’s gross income (but for 
the cash or deferred election), nor at 
the time the elective contributions are 
contributed to the plan. See § 1.402(a)–
1(d)(2)(i). 

(iv) Application of nondiscrimination 
requirements to plan that includes a 
qualified cash or deferred arrangement. A 
plan that includes a qualified cash or 
deferred arrangement must satisfy the 
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requirements of sections 401(a)(4) and 
410(b). Thus, for example, the plan 
must satisfy section 401(a)(4) with re-
spect to the amount of contributions or 
benefits and the availability of bene-
fits, rights and features under the plan. 
See § 1.401(a)(4)–1(b)(3). The right to 
make each level of elective contribu-
tions under a cash or deferred arrange-
ment is a benefit, right or feature sub-
ject to this requirement, and each of 
these rights must therefore generally 
be available to a group of employees 
that satisfies section 410(b). See 
§ 1.401(a)(4)–4(e)(3)(i) and (iii)(D). Thus, 
for example, if all employees are eligi-
ble to make a stated level of elective 
contributions under a cash or deferred 
arrangement, but that level of con-
tributions can only be made from com-
pensation in excess of a stated amount, 
such as the Social Security taxable 
wage base, the arrangement will gen-
erally favor highly compensated em-
ployees with respect to the availability 
of elective contributions and thus will 
generally not satisfy the requirements 
of section 401(a)(4). For plan years be-
ginning after December 31, 1984, the 
amount of elective contributions under 
a qualified cash or deferred arrange-
ment satisfies the requirements of sec-
tion 401(a)(4) only if the amount of 
elective contributions satisfies the spe-
cial nondiscrimination test of section 
401(k)(3) and paragraph (b)(2) of this 
section. See § 1.401(a)(4)–1(b)(2)(ii)(B). 
See also § 1.401(a)(4)– 11(g)(3)(vii)(A), re-
lating to corrective amendments that 
may be made to satisfy the minimum 
coverage requirements of section 
410(b). 

(5) Rules applicable to nonqualified 
cash or deferred arrangements—(i) Defini-
tion of nonqualified cash or deferred ar-
rangement. A nonqualified cash or de-
ferred arrangement is a cash or de-
ferred arrangement that is not a quali-
fied cash or deferred arrangement. 
Thus, if a cash or deferred arrangement 
fails to satisfy one or more of the re-
quirements in paragraph (b), (c), (d) or 
(e) of this section, the arrangement is a 
nonqualified cash or deferred arrange-
ment. 

(ii) Treatment of elective contributions 
as employer contributions. Except as spe-
cifically provided otherwise, elective 
contributions under a nonqualified 

cash or deferred arrangement are treat-
ed as nonelective employer contribu-
tions. Thus, for example, the elective 
contributions are treated as nonelec-
tive employer contributions for pur-
poses of sections 401(a) (including sec-
tion 401(a)(4)) and 401(k), 404, 409, 411, 
412, 415, 416, and 417 and are not subject 
to the requirements of section 401(m). 

(iii) Tax treatment of employees. Elec-
tive contributions under a nonqualified 
cash or deferred arrangement are in-
cludible in an employee’s gross income 
at the time the cash or other taxable 
amount that the employee would have 
received (but for the cash or deferred 
election) would have been includible in 
the employee’s gross income. See 
§ 1.402(a)–1(d)(1). 

(iv) Qualification of plan that includes 
a nonqualified cash or deferred arrange-
ment. A profit-sharing, stock bonus, 
pre-ERISA money purchase pension, or 
rural cooperative plan does not fail to 
satisfy the requirements of section 
401(a) merely because the plan includes 
a nonqualified cash or deferred ar-
rangement. In determining whether the 
plan satisfies the requirements of sec-
tion 401(a)(4), the special non-
discrimination tests of sections 
401(k)(3) and 401(m)(2) may not be used. 
See §§ 1.401(a)(4)–1(b)(2)(ii)(B) and 
1.410(b)–9 (definition of section 401(k) 
plan). 

(6) Rules applicable to partnership cash 
or deferred arrangements—(i) Application 
of general rules. A partnership may 
maintain a cash or deferred arrange-
ment, and individual partners may 
make cash or deferred elections with 
respect to compensation attributable 
to services rendered to the partnership. 
Generally, the same rules apply to 
partnership cash or deferred arrange-
ments as apply to other cash or de-
ferred arrangements. Thus, a partner-
ship cash or deferred arrangement is 
not a qualified cash or deferred ar-
rangement unless the requirements of 
section 401(k) and this section are sat-
isfied. For example, any contributions 
made on behalf of an individual partner 
pursuant to a partnership cash or de-
ferred arrangement are elective con-
tributions unless they are designated 
or treated as after-tax employee con-
tributions. Consistent with § 1.402(a)–
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1(d), the elective contributions are in-
cludible in income and are not deduct-
ible under section 404(a) unless the ar-
rangement is a qualified cash or de-
ferred arrangement. Also, even if the 
arrangement is a qualified cash or de-
ferred arrangement, the elective con-
tributions are includible in gross in-
come and are not deductible under sec-
tion 404(a) to the extent they exceed 
the applicable limit under section 
402(g). See also § 1.401(a)–30. 

(ii) Definition of partnership cash or 
deferred arrangement—(A) General rule. 
Effective for contributions made for 
plan years beginning after December 
31, 1988, a cash or deferred arrangement 
includes any arrangement that directly 
or indirectly permits individual part-
ners to vary the amount of contribu-
tions made on their behalf. 

(B) Timing of partner’s cash or deferred 
election. For purposes of paragraph 
(a)(3)(ii) of this section, a partner’s 
compensation is deemed currently 
available on the last day of the part-
nership taxable year. Accordingly, an 
individual partner may not make a 
cash or deferred election with respect 
to compensation for a partnership tax-
able year after the last day of that 
year. A partner’s compensation for a 
partnership taxable year ending with 
or within a plan year beginning before 
January 1, 1992, is, however, deemed 
not to be currently available until the 
due date, including extensions, for fil-
ing the partnership’s federal income 
tax return for its taxable year ending 
with or within the plan year. See 
§ 1.401(k)–1(b)(4)(iii) for the rules re-
garding when contributions are treated 
as allocated. 

(C) Transition rule for partnership cash 
or deferred elections. A one-time irrev-
ocable election to participate or not to 
participate in a plan in which partners 
may participate is not a cash or de-
ferred election if the election was made 
on or before the later of the first day of 
the first plan year beginning after De-
cember 31, 1988, or March 31, 1989. This 
election may be made after the com-
mencement of employment or after the 
employee’s first becoming eligible 
under any plan of the employer. In no 
event, however, may the election be 
made after December 23, 1994. The elec-
tion may be made even if the one-time 

irrevocable election in § 1.401(k)–
1(a)(3)(iv) was previously made. 

(iii) Treatment of certain matching con-
tributions as elective contributions. If a 
partnership makes matching contribu-
tions with respect to an individual 
partner’s elective contributions or em-
ployee contributions, then the match-
ing contributions are treated as elec-
tive contributions made on behalf of 
the partner. In the case of a plan that, 
on August 8, 1988, did not treat match-
ing contributions as elective contribu-
tions, the preceding sentence applies 
only to plan years beginning after Au-
gust 8, 1988. See also §§ 1.401(m)–1(f)(12) 
and 1.404(e)–1A(f). 

(7) Rules applicable to collectively bar-
gained plans—(i) In general. The amount 
of employer contributions under a non-
qualified cash or deferred arrangement 
is treated as satisfying section 401(a)(4) 
if the arrangement is part of a collec-
tively bargained plan (including a plan 
adopted by a state or local government 
before May 6, 1986) that automatically 
satisfies the requirements of section 
410(b). See §§ 1.401(a)(4)–1(c)(5) and 
1.410(b)–2(b)(7). Except as specifically 
provided otherwise, elective contribu-
tions under the arrangement are treat-
ed as employer contributions. See 
§ 1.401(k)–1(a)(5)(ii). However, elective 
contributions under the nonqualified 
cash or deferred arrangement are treat-
ed as employee contributions for pur-
poses of section 402(a) for plan years 
beginning after December 31, 1992, and 
are therefore not excludable from gross 
income under section 402(e)(3). See 
§ 1.402(a)–1(d)(3)(iv). 

(ii) Example. The provisions of this 
paragraph (a)(7) are illustrated by the 
following example:

Example. For the 1994 plan year, Employer 
A maintains a collectively bargained plan 
that includes a cash or deferred arrange-
ment. Employer contributions under the 
cash or deferred arrangement not satisfy the 
actual deferral percentage test of section 
401(k)(3) and paragraph (b) of this section. 
Therefore, the arrangement is a nonqualified 
cash or deferred arrangement. The employer 
contributions under the cash or deferred ar-
rangement are considered to be nondiscrim-
inatory under section 401(a)(4), and the elec-
tive contributions are generally treated as 
employer contributions. Under § 1.402(a)–
1(d)(1), however, elective contributions are 
includible in an employee’s gross income.
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(b) Coverage and nondiscrimination 
requirements—(1) In general. A cash or 
deferred arrangement satisfies this 
paragraph (b) for a plan year only if: 

(i) The group of eligible employees 
under the section 401(k) plan and the 
group of employees benefiting under 
the plan to which the nonelective em-
ployer contributions are made sepa-
rately satisfy the requirements of sec-
tion 410(b) (including the average ben-
efit percentage test, if applicable). For 
special rules governing the application 
of section 410(b) to a cash or deferred 
arrangement, see §§ 1.410(b)–7(c)(1) and 
1.410(b)–8(a)(1). See also § 1.401(a)(4)– 
11(g)(3)(vii)(A), relating to corrective 
amendments that may be made to sat-
isfy the minimum coverage require-
ments of section 410(b). 

(ii) The cash or deferred arrangement 
satisfies the actual deferral percentage 
test described in paragraph (b)(2) of 
this section. This is the exclusive non-
discrimination test applicable to the 
amount of elective contributions under 
a qualified cash or deferred arrange-
ment. See § 1.401(a)(4)–1(b)(2)(ii)(B). 

(2) Actual deferral percentage test—(i) 
General rule. For plan years beginning 
after December 31, 1986, or such later 
date provided in paragraph (h) of this 
section, a cash or deferred arrangement 
satisfies this paragraph (b) for a plan 
year only if: 

(A) The actual deferral percentage 
for the group of eligible highly com-
pensated employees is not more than 
the actual deferral percentage for the 
group of all other eligible employees 
multiplied by 1.25; or 

(B) The excess of the actual deferral 
percentage for the group of eligible 
highly compensated employees over 
the actual deferral percentage for the 
group of all other eligible employees is 
not more than two percentage points, 
and the actual deferral percentage for 
the group of eligible highly com-
pensated employees is not more than 
the actual deferral percentage for the 
group of all other eligible employees 
multiplied by two. 
An arrangement does not fail to satisfy 
the requirements of this paragraph 
(b)(2) merely because all of the eligible 
employees under an arrangement for a 
year are highly compensated employ-
ees. 

(ii) Rule for plan years beginning after 
1979 and before 1987. For plan years be-
ginning after December 31, 1979, and be-
fore January 1, 1987, or such later date 
provided in paragraph (h) of this sec-
tion, a cash or deferred arrangement 
satisfies this paragraph (b) for a plan 
year only if: 

(A) The actual deferral percentage 
for the group of eligible highly com-
pensated employees (top one-third) is 
not more than the actual deferral per-
centage for the group of all other eligi-
ble employees (lower two-thirds) multi-
plied by 1.5; or 

(B) The excess of the actual deferral 
percentage for the top one-third over 
the actual deferral percentage for the 
lower two-thirds is not more than 
three percentage points, and the actual 
deferral percentage for the top one-
third is not more than the actual defer-
ral percentage for the lower two-thirds 
multiplied by 2.5. 

(iii) Plan provision requirement. For 
plan years beginning after December 
31, 1986, or such later date provided in 
paragraph (h) of this section, a plan 
that includes a cash or deferred ar-
rangement does not satisfy the require-
ments of section 401(a) unless it pro-
vides that the actual deferral percent-
age test of section 401(k)(3) will be met. 
For purposes of this paragraph 
(b)(2)(iii), the plan may incorporate by 
reference the provisions of section 
401(k)(3), this paragraph (b), and if ap-
plicable, section 401(m)(9) and 
§ 1.401(m)–2. 

(3) Aggregation—(i) Aggregation of ar-
rangements and plans. Except as other-
wise specifically provided in this para-
graph (b)(3), all cash or deferred ar-
rangements included in a plan are 
treated as a single cash or deferred ar-
rangement. Thus, for example, if two 
groups of employees are eligible for 
separate cash or deferred arrangements 
under the same plan, the two cash or 
deferred arrangements are treated as a 
single cash or deferred arrangement, 
even if they have significantly dif-
ferent features, such as significantly 
different limits on elective contribu-
tions. See § 1.401(k)–1(g)(11) for the defi-
nition of plan used for purposes of this 
section. That definition contains the 
exclusive rules for aggregation and 
disaggregation of plans for purposes of 
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this section. See also paragraph 
(g)(1)(ii) of this section for rules requir-
ing the aggregation of elective con-
tributions under two or more plans in 
computing the actual deferral ratios of 
certain employees. 

(ii) Restructuring and Permissive Aggre-
gation. Effective for plan years begin-
ning after December 31, 1991, restruc-
turing under § 1.401(a)(4)–9(c) may not 
be used to demonstrate compliance 
with the requirements of section 401(k). 
See § 1.401(a)(4)–9(c)(3)(ii). For plan 
years beginning before January 1, 1992, 
see § 1.401(k)– 1(h)(3)(iii). An employer 
may, however, treat a plan benefiting 
otherwise excludable employees as two 
separate plans for purposes of sections 
401(k) and 410(b) in accordance with 
§§ 1.410(b)–6(b)(3) and 1.410(b)–7(c)(3). 

(4) Elective contributions taken into ac-
count under the actual deferral percent-
age test—(i) General rule. An elective 
contribution is taken into account 
under paragraph (b)(2) of this section 
for a plan year only if each of the fol-
lowing requirements is satisfied: 

(A) The elective contribution is allo-
cated to the employee’s account under 
the plan as of a date within that plan 
year. For purposes of this rule, an elec-
tive contribution is considered allo-
cated as of a date within a plan year 
only if— 

(1) The allocation is not contingent 
upon the employee’s participation in 
the plan or performance of services on 
any date subsequent to that date, and 

(2) The elective contribution is actu-
ally paid to the trust no later than the 
end of the 12-month period imme-
diately following the plan year to 
which the contribution relates. 

(B) The elective contribution relates 
to compensation that either— 

(1) Would have been received by the 
employee in the plan year but for the 
employee’s election to defer under the 
arrangement, or 

(2) Is attributable to services per-
formed by the employee in the plan 
year and, but for the employee’s elec-
tion to defer, would have been received 
by the employee within two and one-
half months after the close of the plan 
year. 

(ii) Elective contributions and qualified 
nonelective contributions used to satisfy 
actual contribution percentage test. Ex-

cept as provided in § 1.401(m)–
1(b)(5)(iii), elective contributions treat-
ed as matching contributions must sat-
isfy the actual contribution percentage 
test of section 401(m)(2) and are not 
taken into account under paragraph 
(b)(2) of this section. A qualified non-
elective contribution that is treated as 
a matching contribution is subject to 
the actual contribution percentage test 
of section 401(m)(2) and is not taken 
into account as an elective contribu-
tion under paragraph (b)(2) or (5) of 
this section. 

(iii) Elective contributions for partners. 
For purposes of paragraph (b)(2) of this 
section, a partner’s distributive share 
of partnership income is treated as re-
ceived on the last day of the partner-
ship taxable year. Thus, an elective 
contribution made on behalf of a part-
ner is treated as allocated to the part-
ner’s account for the plan year that in-
cludes the last day of the partnership 
taxable year, provided the require-
ments of paragraph (b)(4)(i)(A) of this 
section are met. 

(iv) Elective contributions not taken 
into account. Elective contributions 
that do not satisfy the requirements of 
paragraph (b)(4)(i) of this section may 
not use the special nondiscrimination 
rule of section 401(k)(3) and paragraph 
(b)(2) of this section for the plan year 
with respect to which the contribu-
tions were made, or for any other plan 
year. Instead, the amount of the elec-
tive contributions must satisfy the re-
quirements of section 401(a)(4) (without 
regard to the special nondiscrimina-
tion test in section 401(k)(3) and para-
graph (b)(2) of this section) for the plan 
year in which they are allocated under 
the plan as if they were nonelective 
employer contributions and were the 
only nonelective employer contribu-
tions for the year. See §§ 1.401(a)(4)–
1(b)(2)(ii)(B); 1.410(b)–7(c)(1). 

(5) Qualified nonelective contributions 
and qualified matching contributions that 
may be taken into account under the ac-
tual deferral percentage test. Except as 
specifically provided otherwise, for 
purposes of paragraph (b)(2) of this sec-
tion, all or part of the qualified non-
elective contributions and qualified 
matching contributions made with re-
spect to any or all employees who are 
eligible employees under the cash or 
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